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INTRODUCTION

Judicialnotice is "[t]he cognizance of certain facts which judges and
jurors may properly take and act upon without proof, because they
already know them."1 Judicial notice may be taken of facts "capable
of immediate and accurate demonstration by resort to easily accessible sources of indisputable accuracy. '"2 Courts may take judicial notice of facts "universally regarded as established by common notoriety
. . . . [J]udges and jurors may properly take [notice] and act upon
[such facts] without proof, because they already know them." 3
In Emerson v. State,4 the Texas Court of Criminal Appeals took judicial notice, through testimony of trained police officers, of the roadside sobriety test known as horizontalgaze nystagmus ("HGN").5 The
HGN test is one of three field sobriety tests commonly given to people suspected of driving while intoxicated ("DWI"). 6 While some researchers say the HGN test is a reliable indicator of blood alcohol
1.

2.

BLACK'S LAW DICTIONARY 848 (6th ed. 1990).
CHARLES T. MCCORMICK, MCCORMICK ON EVIDENCE

554 (John W. Strong

ed., 4th ed. 1992).
LAW

3. Emerson v. State, 880 S.W.2d 759, 773 (Tex. Crim. App. 1994) (citing BLACK'S
DICnONARY 986 (rev. 4th ed. 1986)).
4. 880 S.W.2d 759 (Tex. Crim. App.), cert. denied, 115 S.Ct. 323 (1994).

5. Id. at 769.

6. The National Highway Traffic Safety Administration endorses the walk-andturn test, the one-leg stand test, and the HGN test as "the most effective procedures
for testing drivers at roadside to determine whether they are intoxicated." NAT'L
HIGHWAY TRAFFIC SAFETY ADMIN.,
PROVED SOBRIETY TESTING 1 (1984)

U.S. DEP'T
[hereinafter

OF TRANSP., No. HS-0806512, IMIMPROVED SOBRIETY TESTING].
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content ("BAC"), others insist it is not reliable and may produce deceptive results.7
Nystagmus is a "rapid involuntary movement[ ] of the eyes that may
be from side to side, up and down, or rotary."8 Horizontal gaze nystagmus is "a jerking of the eyes as they gaze to one side." 9 Many
people exhibit nystagmus when they turn their eyes to track objects
far to the side.' ° The HGN test is used as a roadside sobriety test
because when people become intoxicated, the jerking begins when
they deviate their eyes at a lesser angle and they exhibit more distinct
jerking at extreme angles." The National Highway Traffic Safety Administration ("NHTSA") claims the HGN test is "the most effective
procedure used for testing drivers at the roadside to determine
whether or not they are intoxicated."' 2 Many knowledgeable researchers do not dispute that BAC and the various types of nystagmus
are closely related.' 3 Additionally, those who have investigated the
correlation between BAC and nystagmus occurring as the eye tracks a
moving object have consistently found that when BAC is high, nystagmus begins earlier. 4
Testimony concerning HGN is novel scientific evidence. 5 Texas
Rule of Criminal Evidence 702, which addresses the admissibility of
expert testimony, governs the admissibility of novel scientific evidence. 6 Rule 702 states, "If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in
the form of an opinion or otherwise." 7 The Emerson court stated,
"The threshold determination in an inquiry into the admissibility of
expert testimony under Rule 702 is whether such testimony is helpful
to the trier of fact."'18 For such testimony to be helpful, its basis must
7. 4 Am.JUR. 3D, Proofof Facts § 8 (1989).
8. BANTAM MEDICAL DICTIONARY 297 (rev. ed. 1990).
9. IMPROVED SOBRIETY TESTING, supra note 6, at 1.
10. Id.
11. Id.
12. Emerson v. State, 880 S.W.2d 759, 766 (Tex. Crim. App. 1994) (citing IMPROVED SOBRIETY TESTING,

supra note 6, at 1).

13. State v. Superior Ct. ex rel. Blake, 718 P.2d 171, 181 (Ariz. 1986).
14. Id. at 181, 183-84 (collecting studies).
15. Emerson, 880 S.W.2d at 763.
16. TEX. R. CRIM. EVID. 702. Although Rule 702 does not expressly cover novel
scientific evidence, the Texas Court of Criminal Appeals held the rule supplanted the
Frye test as the measure for deciding the admissibility of such evidence. Glover v.
State, 825 S.W.2d 127, 128 (Tex. Crim. App. 1992) (en banc) (citing the court's previous holding in Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992), and explaining
Kelly made Rule 702 determinative of the admissibility of novel scientific evidence).
17. TEX. R. GRIM. EvID. 702.
18. Emerson, 880 S.W.2d at 763 (citing TEX. R. CRIM. EVID. 702 and Pierce v.

State, 777 S.W.2d 399, 414 (Tex. Crim. App. 1989)).
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be reliable.19 To be reliable, evidence derived from a scientific theory
must satisfy three criteria: "(a) the underlying scientific theory must
be valid; (b) the technique applying the theory must be valid; and, (c)
the technique must have been properly applied on the occasion in
question." 2
In Emerson, the Texas Court of Criminal Appeals took judicial notice of the theory underlying the HGN test and the technique for administering the test.21 Thus, the court relieved the proponent's
burden of proving the validity of the underlying22scientific theory and
the techniques involved in applying the theory.
Courts should not take judicial notice of HGN. The concerns are
three-fold. First, a jury easily understands the correlation between
BAC and poor coordination, as demonstrated in the one-leg stand or
the walk-and-turn test. However, a jury may not understand the correlation between BAC and HGN without expert scientific interpretation. Yet, the Emerson court relieved the state's burden of proving
the HGN test's reliability as an indicator of intoxication, even though
the court refused to accept it as a precise indicator of BAC.2 3 Second,
the reliability of the HGN test is not settled in the scientific community. 24 Some commentators maintain that as much as fifty to sixty percent of the populace exhibits gaze nystagmus virtually identical to
alcohol gaze nystagmus when individuals deviate their eyes laterally
more than forty degrees. 25 This increases the likelihood of false positive results. 26 Furthermore, there is a long list of medical conditions
that cause nystagmus, indistinguishable from alcohol nystagmus,
which further increases the likelihood of false positive results. 27 Last,
the HGN test is a subjective test.28 The jury sees no verifiable record
19. Id. (citing Kelly v. State, 824 S.W.2d 568, 572 (Tex. Crim. App. 1992)).
20. Kelly v. State, 824 S.W.2d 568, 573 (Tex. Crim. App. 1992).
21. Emerson, 880 S.W.2d at 769.
22. Id. at 773 (Baird, J., dissenting).
23. Id. at 769.
24. 4 AM. JUR. 3D, supra note 7, § 7.
25. See William A. Pangman, Horizontal Gaze Nystagmus: The New Drunk Driving Alchemy, THE CHAMPION, Apr. 1987, at 6 (citing JOSEPH U. TOGLIA, ELECTRONYSTAGMOGRAPHY: TECHNICAL ASPECTS AND ATLAS (1976)) [hereinafter
Pangman, Horizontal Gaze Nystagmus: The New Drunk Driving Alchemy]; 4 AM.
JUR. 3D, supra note 7, § 7 (citing JOSEPH U. TOGLIA, ELECTRONYSTAGMOGRAPHY:
TECHNICAL ASPECTS AND ATLAS

ING LITIGATION

(1976)); 2

DONALD

§ 26:01 at 2 (1985) (citing

H.

JOSEPH

NICHOLS, DRINKING/DRIV-

U.

TOGLIA, ELECTRONYS-

(1976)).
26. "A false positive diagnosis is the occurrence of a positive test.., in an unaf-

TAGMOGRAPHY:

TECHNICAL ASPECTS AND ATLAS

fected person ......

MICHAEL

0.

FINKELSTEIN

&

BRUCE LEVIN, STATISTICS FOR

LAWYERS 101 (1990).

27. LAWRENCE TAYLOR, DRUNK DRIVING DEFENSE 498 (3d ed. 1991).
28. Randy T. Leavitt, Cross Examination of the DWI Arresting Officer Regarding
Roadside Testing, in ANATOMY OF A DWI TRIAL: A VIEW FROM THE DEFENSE BY
THE SUPERSTARS, July 21-30, 1993, at 17 (presented for Continuing Legal Education
by the Criminal Defense Lawyers' Project).
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of the administration or results of the HGN test. 29 The subjective
opinion of a police officer largely determines the results.3"
This note first explains how officers use the HGN test in determining field sobriety. Next, this note reviews judicial standards for the
admissibility of novel scientific evidence in Texas. Last, after a discussion of Emerson's rationale, this note explores the arguments against
the propriety of taking judicial notice of the validity of the HGN test.
II.

HORIZONTAL GAZE NYSTAGMUS AS APPLIED IN FIELD
SOBRIETY TESTING

In conducting the HGN test, a police officer requests the subject to
cover one eye. The officer holds an object (pen or pen light) approximately twelve to fifteen inches from the subject's eyes. The officer
moves the object in a ninety degree lateral arch, beginning directly in
front of the subject's nose and stopping at the subject's ear. The officer then notes the angle at which he or she observes nystagmus onset
as the subject's eye tracks the lateral movement of the object.31 The
NHTSA manual instructs officers to look for three signs of intoxication in each eye. 2 These signs are:
(1) onset of alcohol gaze nystagmus in right eye occurs before fortyfive degrees; (2) nystagmus in the right eye, when moved as far as
possible to the right, is moderate or distinct; (3) right eye cannot
follow a moving object smoothly; (4) onset of alcohol gaze nystagmus in left eye occurs before forty-five degrees; (5) nystagmus in
the left eye, when moved as far as possible to the left, is moderate
or distinct; (6) left eye cannot follow a moving object smoothly.3 3
The officer administering the test gives one point for each sign of intoxication for a maximum (failing) score of six points. If a suspect
scores four or more points, his BAC is classified as 0.10% or higher.3 4
In all states, including Texas, officers must consider a suspect with
0.10% BAC intoxicated.35 According to the NHTSA, police officers
correctly classify approximately seventy-seven percent of suspects as
drunk or sober.3 6 Combining the walk-and-turn test and the HGN
test yields an eighty percent accuracy rate.3 7
29. Id.
30. Id.
31. William A. Pangman, Combating the Horizontal Gaze Nystagmus Test (1990)
(unpublished seminar outline for Harris County Crim. Law. Ass'n (Houston, Tex.))
[hereinafter Pangman, Combating the Horizontal Gaze Nystagmus Test].

32.

IMPROVED SOBRIETY TESTING,

supra note 6, at 3.

33. Id.
34. Id.
35. H. LAURENCE Ross, DETERRING THE DRINKING DRIVER xvi (rev. ed. 1984).
See, e.g., TEX. PENAL CODE ANN. § 49.01(2)(b) (West 1994).
36. IMPROVED SOBRIETY TESTING, supra note 6, at 3.
37. Id. at 1.
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JUDICIAL STANDARDS FOR THE ADMISSIBILITY OF NOVEL
SCIENTIFIC EVIDENCE

In Frye v. United States,3 8 a D.C. Circuit Court considered the admissibility of polygraph evidence as a case of first impression. 39 The
court commented:
Just when a scientific principle or discovery crosses the line between
the experimental and the demonstrable stages is difficult to define.
Somewhere in this twilight zone the evidential force of the principle
must be recognized, and while courts will go a long way in admitting
expert testimony deduced from well-recognized scientific principle
or discovery, the thing from which the deduction is made must be
sufficiently established to have gained general acceptance in the
particular field in which it belongs.4 °
The court established that it is not enough for a qualified expert to
41
believe a particular technique has entered the demonstrable stage.
Frye imposed a special burden: The relevant scientific community
must generally accept the technique. 42 Courts have used the Frye test
to determine the admissibility of scientific evidence for more than seventy years.43 In jurisdictions following Frye, "the proponent of the
evidence must prove general acceptance, by surveying scientific publications, judicial decisions, and practical applications, or by presenting
testimony from scientists [regarding] the attitudes of their fellow
scientists. ' 44 In several states, courts have required evidence of scientific reliability of the HGN test in order to admit test results into
evidence.45
The Texas Court of Criminal Appeals, however, rejected the Frye
standard and held Texas Rule of Criminal Evidence 702 governs the
admission of such evidence. 46 Rule 702 states, "If scientific, technical,
or other specialized knowledge will assist the trier of fact to under38. 293 F. 1013 (D.C. Cir. 1923).
39. Id. at 1013-14.
40. Id. at 1014.
41. Id.
42. Paul C. Giannelli, The Admissibility of Novel Scientific Evidence: Frye v.
United States, a Half-Century Later, 80 COLUM. L. REV. 1197, 1205 (1980).
43. Reed v. State, 391 A.2d 364, 368 (Md. 1978).

44. MCCORMICK, supra note 2, at 363.
45. Many jurisdictions disallow HGN results for want of established acceptance in
the scientific community. See, e.g., People v. Loomis, 203 Cal. Rptr. 767, 770 (Cal.
App. Dep't Super. Ct. 1984); Foster v. State, 420 S.W.2d 78, 78 (Ga. 1992); State v.
Witte, 836 P.2d 1110, 1121 (Kan. 1992); State v. Borchardt, 395 N.W.2d 551, 559 (Neb.
1986); State v. Reed, 732 P.2d 66, 68-69 (Or. Ct. App. 1987); Commonwealth v.
Miller, 532 A.2d 1186, 1188 (Pa. Super. Ct. 1987); State v. Barker, 366 S.W.2d 642, 645
(W. Va. 1988). Contra State v. Superior Ct. ex rel. Blake, 718 P.2d 171, 181 (Ariz.
1986) (admitting HGN result evidence after concluding that the test survived scrutiny
by the relevant scientific community).
46. Kelly v. State, 824 S.W.2d 568, 572 (Tex. Crim. App. 1992) (holding the special
admissibility standard for novel scientific evidence established in Frye v. United
States, 293 F. 1013, 1014 (D.C. Cir. 1923), has no textual basis in TEX. R. CRIM. EVID.
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stand the evidence or to determine a fact in issue, a witness qualified
as an expert by knowledge, skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise."47
In Kelly v. State 8 the state sought to introduce DNA fingerprint
evidence.49 Kelly contended the scientific community did not generally accept such evidence as reliable and therefore, it was inadmissible
under the Frye standard.5 ° The Kelly court commented, "There is no
textual basis in Rule 702 for a special admissibility standard for novel
scientific evidence. . . .[A]s should be fairly obvious, scientific evidence may be shown reliable even though not yet generally accepted
in the relevant scientific community."'" Under Kelly, a court must
first determine if "the testimony is sufficiently reliable and relevant to
help the jury in reaching accurate results. '5 2 For a scientific theory to
be reliable, the evidence must satisfy the following criteria: "(a) the
underlying scientific theory must be valid; (b) the technique applying
the theory must be valid; and, (c) the technique must have been properly applied on the occasion in question. '53 The proponent of such
evidence has the burden of proving the evidence is reliable by clear
and convincing evidence.54
Other states do not admit HGN result evidence when a proponent
does not proffer sufficient evidence of its reliability. In 1986, when an
administering police officer's testimony was the only evidence proffered to support the test's validity, an Illinois appellate court found
HGN results lacked adequate foundation for admission. 55 Supreme
courts of Arizona, 56 Nebraska,5 7 and West Virginia,5 8 and intermediate courts in Oregon59 and California 60 hold HGN results are not admissible at DWI prosecutions without competent 61evidence of the
HGN test's probative value, validity, and reliability.

702). See also Daubert v. Merrell Dow Pharmaceuticals, 113 S.Ct. 2786, 2794-95
(1993) (rejecting the Frye test in favor of the Federal Rules of Evidence).
47. TEX. R. CRIM. EVID. 702.
48. 824 S.W.2d 568 (Tex. Crim. App. 1992).
49. Id. at 569.
50. Id. at 570.
51. Id. at 572.
52. Id.
53. Id. at 573.
54. Id.
55. People v. Vega, 496 N.E.2d 501, 504-05 (Ill.
Ct. App. 1986).
56. State v. Superior Ct. ex rel. Blake, 718 P.2d 171, 178-79 (Ariz. 1986).
57. State v. Borchardt, 395 N.W.2d 551, 559 (Neb. 1986).
58. State v. Barker, 366 S.E.2d 642, 644-46 (W. Va. 1988).
59. State v. Reed, 732 P.2d 66, 68-69 (Or. Ct. App. 1987).
60. People v. Loomis, 203 Cal. Rptr. 767, 770 (Cal. App. Dep't Super. Ct. 1984).
61. Leavitt, supra note 28, at 22.
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IV.

EMERSON v. STATE

In Emerson v. State,62 the Texas Court of Criminal Appeals admitted evidence of HGN testing based solely on the testimony of a
trained police officer.63 The Corpus Christi Court of Appeals opinion
sets out the facts of the case.' Shortly before midnight on December
15, 1990, Trevino, a Corpus Christi police officer, arrived at the scene
of an automobile collision.6 5 The officer noticed the strong odor of an
intoxicating beverage on the defendant's breath and inside her vehicle.6 6 The officer administered the one-leg stand test, the walk-andturn test, and the HGN test, all of which the defendant failed.67
Consequently, the officer arrested the defendant for DWI.6 8 At
trial, the court allowed the officer to describe the HGN test, including
what the eye movements meant and what the results indicated. 69 The
jury convicted the defendant of driving while intoxicated. 70 The
Corpus Christi Court of Appeals affirmed the conviction and held the
trial court did not abuse its discretion by71 allowing the officer to testify
as an expert concerning the HGN test.
The Texas Court of Criminal Appeals granted discretionary review
to determine whether the court of appeals erred in holding the trial
court did not abuse its discretion by admitting the results of the HGN
test. 72 The appellant made two arguments. First, "the HGN test is a
'scientific test,' similar to a breathalyzer test," and the trial court
should not have admitted the HGN test results because the prosecution did not qualify Officer Trevino as a scientific expert.73 Second,
"the trial court erred in admitting the HGN evidence since the court
failed to
determine the reliability of the HGN test pursuant to Kelly v.
74
State."

The State offered two arguments. First, the court properly admitted
testimony concerning the HGN test as mere opinion testimony, "in
that Trevino used the HGN test results merely to support his 'opinion'
that the appellant was intoxicated. ' 75 Second, the officer could testify
62. 880 S.W.2d 759 (Tex. Crim. App. 1994).
63. Id. at 769.

64. Emerson v. State, 846 S.W.2d 531 (Tex. App.-Corpus Christi 1993), affd, 880
S.W.2d 759 (Tex. Crim. App.), cert. denied, 115 S. Ct. 323 (1994).
65. Id. at 531.

66. Id. at 532.
67. Id.

68. Id.
69. Id.
70. Id. at 531.
71. Id. at 533.

72.
73.
74.
75.

Emerson v. State, 880 S.W.2d 759, 761 (Tex. Crim. App. 1994).
Id. at 762.
Id. (citing Kelly v. State, 824 S.W.2d 568, 572 (Tex. Crim. App. 1992)).
Id. at 763.
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as a qualified expert concerning HGN results because of his training
and state certification in HGN test administration.76
A.

The Majority Opinion

The Emerson court considered testimony concerning the HGN test
as novel scientific evidence because the court had not previously determined whether the theory or the technique employing the HGN
test was reliable." The court held Texas Rule of Criminal Evidence
702 governs admissibility of novel scientific evidence.78 "The threshold determination in an inquiry into the admissibility of expert testimony under Rule 702 is whether the testimony is helpful to the trier of
fact. For such testimony to be helpful, the basis of the testimony must
be reliable. '79 The majority reiterated the three criteria for determining reliability as articulated in Kelly: "(1) the underlying scientific theory must be valid; (2) the technique applying the theory must be valid;
and, (3) the technique must have been applied properly on the occasion in question."80
Although testimony concerning HGN evidence is not as complex as
testimony concerning DNA evidence, the court determined that HGN
is scientific evidence. 8 ' Evidence of HGN testing "is based on the scientific theory that alcohol affects human eye movement. '8 2 For these
reasons, the HGN test must meet the three Kelly criteria to be admissible under Rule 702.83 To admit testimony concerning the results of
the HGN test, a proponent must first show "the theory underlying the
HGN test and the technique employed in its administration are both
reliable."84
Next, the Emerson court looked at the reliability of the HGN test
pursuant to the doctrine of judicial notice. 85 Citing McCormick's treatise on evidence, the court stated it is "authorized to take judicial notice of any scientific fact which is capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably
be questioned." 86 Once a scientific principal is established, a court
may take judicial notice of its validity and application techniques.87
76. Id.
77. Emerson, 880 S.W.2d at 763.
78. Id.
79. Id. (citing Pierce v. State, 777 S.W.2d 399, 414 (Tex. Crim. App. 1989) and
Kelly v. State, 824 S.W.2d 568, 572 (Tex. Crim. App. 1992)).
80. Id. (citing Kelly, 824 S.W.2d at 573).
81. Id. at 764.
82. id.
83. Id. (citing TEx. R. CRIM. EvID. 702).
84. Id. (citing Kelly, 824 S.W.2d at 573).
85. Id.
86. Id. at 764 (citing MCCORMICK, supra note 2, § 330).
87. Id. (quoting 1 PAUL C. GIANELLI & EDWARD J. IMWINKELREID, SCIENTIFIC
EVIDENCE § 1-2 (2d ed. 1993)).
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The Emerson majority distinguished between judicial notice of adjudicative facts and legislative facts.' Adjudicative facts are "facts
about the particular event which gave rise to the lawsuit and [help]
explain who did what, when, how, and with what motive and intent."89
However, "[l]egislative facts help the tribunal to determine the context of law and policy and to exercise its judgment or discretion in
determining what course of action to take."'9 The court relied on
Chapa v. State9 and Grice v. State92 to claim that it could take notice
of adjudicative and legislative facts on appeal. 93 The court reasoned
by examining scientific articles outside the record, it could determine
what 4course of action to take regarding the reliability of the HGN
test.

9

The court took judicial notice of the validity of HGN testing in theory and technique.95 These were deemed legislative facts.96 The court
based its decision on literature concerning alcohol and its effect on
human eye movement, case law from other jurisdictions, and administration techniques prescribed by NHTSA.9 7 Furthermore, the court

examined scientific articles outside the record. 98 It reasoned that
courts are not limited to precedent presented in the parties' briefs or
to scientific articles presented by the parties. 99 Therefore, an appellate court has inherent power to take judicial notice of facts outside
the record and is not prevented from inquiring into the general validity of the HGN test, and the theory upon which it is based. 00
Next, the Emerson majority examined a battery of scientific information defining and describing HGN. 1° 1 This analysis looked at the
correlation between HGN and BAC, the history and development of
HGN testing by the NHTSA, the procedures for administering and
scoring, certification training of police officers in HGN and other sobriety testing, and expected accuracy results.'0 2 The court even described a formula, developed by the NHTSA, in which HGN results
88. Id. at 764-65.
89. Id. at 765 (quoting MCCORMICK, supra note 2, § 328).
90. Id. at 764 (citing JACK B. WEINSTEIN & MARGARET A.
200[03] (1991)
EVIDENCE
REV. 945, 952 (1955))).

91. 729 S.W.2d 723 (Tex.
92. 151 S.W.2d 211 (Tex.
93. Emerson, 880 S.W.2d
(Tex. Crim. App. 1987) and
1941)).
94. Id. at 764-65.

Crim. App. 1987).
Crim. App. 1941).
at 765 (citing Chapa v. State, 729 S.W.2d 723, 728 n.3
Grice v. State, 151 S.W.2d 211, 216 (Tex. Crim. App.

95. Id. at 769.
96. Id. at 764.
97. Id. at 768 (citing TEX. R. CRIM.
98.
99.
100.
101.
102.

Id. at
Id. at
Id. at
Id. at
Id. at

BERGER, WEINSTEIN'S

(quoting Kenneth C. Davis, JudicialNotice, 65 COLUM. L.

EVID.

702).

765-66.
765 n.1.
765.
765-66.
766.
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are used to determine BAC. 1 3 The majority based its decision to take
judicial notice of the HGN test's reliability in part on scientists' uniform conclusion that "consumption
of alcohol has a cognizable effect
04
on human eye movement."'
The Texas Court of Criminal Appeals then turned its attention to
precedent from other jurisdictions. I05 In State v. Superior Court ex rel
Blake, 10 6 an Arizona case, the court held (1) HGN test results could
establish probable cause to arrest a suspect for DWI; (2) the scientific
principles underlying the HGN test and the technique used in the test
are regarded as reliable because they satisfy the standard of general
acceptance in the relevant scientific community; (3) HGN test results
are admissible in a DWI prosecution only to corroborate the accuracy
of chemical test results when the defendant challenges those results;
and (4) HGN test results are not admissible, under any circumstances,
as independent evidence to qualify BAC.10 7
In State v. Bresson,1°8 an Ohio court held HGN results are admissible if the proponent lays the proper foundation regarding an officer's
training and ability to administer the test and the actual technique
used by an officer in administering the test. 10 9 The court further held
the HGN test reliably indicated BAC." 0 The Emerson court then examined cases from Iowa, Kansas, and West Virginia courts.
An Iowa court in State v. Murphy"' saw no reason to question the
reliability of the HGN test - "testimony by a properly trained police
officer with respect to the administration and results of the [HGN]
test is admissible without need for further scientific evidence."' 2 A
Kansas court, in State v. Witte, 113 regarded HGN results as scientific
evidence that must satisfy the Frye standard for admissibility. 1 4 Finally, in State v. Barker,115 a court held estimates of BAC based on
HGN test results are inadmissible, even assuming the HGN test is
reliable." 6
103. Id. at 767 n.5 (citing V. THARP, ET AL., NAT'L HIGHWAY TRAFFIC SAFETY
ADMIN., U.S. DEP'T OF TRANSP., DEVELOPMENT AND FIELD TEST OF PSYCHOPHYSIDWI ARREST 82 (1981)).
104. Id. at 768.
105. Id. at 767 (citing State v. Superior Ct. ex rel. Blake, 718 P.2d 171 (Ariz. 1986);
State v. Bresson, 554 N.E.2d 1330 (Ohio 1990); State v. Murphy, 451 N.W.2d 154
CAL TESTS FOR

(Iowa 1990); State v. Witte, 836 P.2d 1110 (Kan. 1992); and State v. Barker, 366 S.E.2d

642 (W. Va. 1988)).
106. 718 P.2d 171 (Ariz. 1986).
107. Id. at 182.
108. 554 N.E.2d 1330 (Ohio 1990).
109. Id. at 1334.
110. Id.
111. 451 N.W.2d 154 (Iowa 1990).
112. Id. at 158.
113. 836 P.2d 1110 (Kan. 1992).
114. Id. at 1111 (citing Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923)).
115. 366 S.E.2d 642 (W. Va. 1988).
116. Id. at 646.
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Consequently, the Emerson court concluded, "the technique employed in the HGN test, as designed and promoted by NHTSA, is
reliable pursuant to Rule 702."117 The rationale behind its decision is
that police officers receive standardized training in the administration
of the HGN test." 8 These officers must follow standardized procedures as outlined in the DWI detection manual published by
NHTSA." 9
Thus, the Texas Court of Criminal Appeals based its conclusion
solely on literature concerning the effects of alcohol on human eye
movement and other jurisdictions' rulings on the reliability of HGN
testing.' 20 The Emerson court took judicial notice of the theory underlying the HGN test and its technique.' 2 1 However, the court was
unable to conclude that the HGN testing technique is a sufficiently
22
reliable indicator of precise BAC based on the angle of onset alone.1
Therefore, one cannot determine BAC based solely on HGN results.
Proponents of "testimony concerning a defendant's performance on
the HGN test must [show] the witness testifying is qualified as an expert... concerning its administration and technique.' 1 23 Regarding a
law enforcement official, "proof that the officer has received practitioner certification by the State of Texas to administer the HGN test"
will satisfy this requirement. 24 A qualified expert "may testify concerning the defendant's performance on the HGN125test but may not
correlate" HGN test performance to precise BAC.
Therefore, the Emerson majority concluded the trial court's decision to admit the testimony was proper. 26 "[T]he Court of Appeals
did not err in holding that Officer Trevino's testimony concerning ap1' 27
pellant's performance on the HGN test was admissible at her trial.'
B. Justice Clinton's Dissent
Justice Clinton regarded the majority's holding as a "distortion of
the adversarial system.' 28 He argued Kelly requires that predicate
matters be resolved at the trial court "before certain kinds of expert
117. Emerson, 880 S.W.2d at 768.
118. Id.
119. Id. at 766. See generally NAT'L HIGHWAY TRAFFIC SAFETY ADMIN., U.S.
DEP'T OF TRANSP., DWI DETECTION AND STANDARDIZED FIELD SOBRIETY TESTING

VIII-1 to -5 (1992) (describing procedures used by officers in administering the HGN
test) [hereinafter DWI

120.
121.
122.
123.
124.
125.
126.
127.
128.

DETECTION AND STANDARDIZED FIELD SOBRIETY TESTING].

Emerson, 880 S.W.2d at 768-69.
Id. at 769.
Id.
Id.
Id.
Id.
Id.
Id. at 769-70.
Id. at 772 (Clinton, J., dissenting).
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testimony can be admissible.' 1 29 According to Justice Clinton, unless
the trial court establishes the predicate theory, "the trial judge has no
basis to conclude the evidence is even relevant under the Texas Rules
of Criminal Evidence 401 and 402, much less assist the jury under
Rule 702. " 13° By taking judicial notice on discretionary review, the
court relieved the proponent's burden of establishing relevance and
admissibility of novel scientific evidence under Rules 401 and 402."l
Justice Clinton maintained, "[T]he Court abandons impartiality and
interferes unduly with the adversarial trial process" in relieving the
State of this burden. 132 He argued such relief at the appellate1' 33level
deprives an appellant of "due process and due course of law.'
C. Justice Baird's Dissent
Justice Baird agreed "the time has come to determine the admissibility of the HGN test."'1 34 However, Justice Baird did not agree
Emerson was the proper case in which to do so. 135 Justice Baird maintained taking judicial notice of the validity of the theory and the technique in applying HGN relieves the State's burden to prove its
the "opportureliability pursuant to Kelly. 136 The parties should have1' 37
nity to brief or argue the reliability of the HGN test.'
Justice Baird cogently argued the court erred in taking judicial notice of the reliability of HGN. 138 He began his analysis with a definition of judicial notice. 139 Courts may judicially notice the truth of
facts "which are universally regarded as established by common notoriety ...[t]he cognizance of ...which judges and jurors may properly
129. Id. at 770 (Clinton, J., dissenting).
130. Id. (Clinton, J., dissenting) (citing Kelly v. State, 824 S.W.2d 568, 574-75 & n.1
(Tex. Crim. App. 1992)). "'Relevant evidence' means evidence having any tendency
to make the evidence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence." TEX R.
CRIM. EvID. 401. "All relevant evidence is admissible, except as otherwise provided
by constitution, by statute, by these rules, or by other rules prescribed pursuant to
statutory authority. Evidence which is not relevant is not admissible." TEX. R. CRIM.
EvID. 402. "If scientific, technical, or other specialized knowledge will assist the trier
of fact to understand the evidence or to determine a fact in issue, a witness qualified
as an expert by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise." TEX. R. CRIM. EVID. 701.
131. Emerson, 880 S.W.2d at 771 (Clinton, J., dissenting) (citing TEX. R. CRIM.
EvID. 401 and TEX. R. CRIM. EVID. 402).
132. Id. (Clinton, J., dissenting).
133. Id. (Clinton, J., dissenting).
134. Id. at 777 (Baird, J., dissenting).
135. Id. (Baird, J., dissenting).
136. Id. at 773 (Baird, J., dissenting) (citing Kelly v. State, 824 S.W.2d 568, 573 (Tex.
Crim. App. 1992)).
137. Id. (Baird, J., dissenting).
138. Id. at 776 (Baird, J., dissenting).
139. Id. at 773 (Baird, J., dissenting).
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take and act upon without proof, because they already know them."14
Baird stated, "judicial notice is not the equivalent of personal knowl14' 1 Furedge and may not be taken of matters not known generally."
judicial notice to satisfy the State's burden of
ther, he regarded use of1 42
proof as inappropriate.
Justice Baird then distinguished two cases which the majority used
to support "its decision to resort to judicial notice. '"143 In Grice v.
State,' " the Texas Court of Criminal Appeals considered whether fin1 45
In
gerprint evidence alone is sufficient to uphold a conviction.
Grice, the court took judicial notice of the scientific development of
fingerprint identification. 4 6 The State presented expert testimony
concerning the theory and the procedure behind fingerprint identification. 147 The defense extensively cross-examined the expert and developed the record well.' 48 In Emerson, however, the officer was the
only person to present evidence concerning HGN testing.' 4 9 Moreover, the officer's testimony only addressed the procedure he learned
in a three-day school on HGN testing and the procedures he used in
testing the applicant.150 "The record is silent as to the scientific basis
Therefore, Justice Baird distinor reliability of HGN testing."''
15 2
guished Grice from Emerson.
Justice Baird further asserted Chapa v. State does not support taking judicial notice of an adjudicative fact.' 5 3 In Chapa, the issue was
54
whether a person in a taxi has a reasonable expectation of privacy.'
The court consulted various municipal codes to assist in its review of
the record and the issues.1 55 In Emerson, however, Justice Baird argued this does not amount to judicial notice of such codes and the
140. Id. (Baird, J., dissenting) (quoting BLACK'S LAW DICTIONARY 986 (rev. 4th ed.
1968)).
141. Id. at 774 (Baird, J., dissenting) (citing Jackson v. State, 157 S.W. 1196, 1196

(Tex. Crim. App. 1913)).

142. Id. (Baird, J., dissenting) (citing Johnson v. State, 269 S.W.2d 393, 394 (Tex.

Crim. App. 1954)).

143. Id. (Baird, J., dissenting) (distinguishing Grice v. State, 151 S.W.2d 211 (Tex.
Crim. App. 1941) and Chapa v. State, 729 S.W.2d 723 (Tex. Crim. App. 1987)).
144. Grice v.State, 151 S.W.2d 211 (Tex. Crim. App. 1941).

145.
146.
147.
148.

Id. at 214.
Id. at 217.
Id. at 214.
Id. at 217.

149. Emerson v. State, 880 S.W.2d 759, 775 (Tex. Crim. App. 1994) (Baird, J.,

dissenting).
150. Id. (Baird, J., dissenting).
151. Id. (Baird, J., dissenting).

152. Id. (Baird, J., dissenting) (citing Grice v. State, 151 S.W.2d 211, 217 (Tex.
Crim. App. 1941)).
153. ld. (Baird, J.,dissenting) (citing Chapa v. State, 729 S.W.2d 723, 728 (Tex.
Crim. App. 1987)).
154. Chapa v. State, 729 S.W.2d 723, 726-27 (Tex. Crim. App. 1987).

155. Id. at 728 n.3.
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Chapa court required
the plaintiff to present evidence of his expecta56
tion of privacy.'
Judicial notice of an adjudicative fact must occur at trial and in
accordance with [the rules of evidence.] [A] legislative fact is one of
social concern which assists an appellate court in interpreting the
constitution. The expectation of privacy generally recognized by...
society is a legislative fact and may be within the judicial knowledge. However, in the instant case, the reliability 1of
57 an individual
scientific test is an element which must be proved.
58
Thus, Justice Baird disposed of the majority's reliance on Chapa.1
Furthermore, Justice Baird argued, the record does not establish the
officer properly applied the HGN test. 159 The defendant's testimony
indicated she hit her head in the collision.' 61 "The standards adopted
by Texas for HGN testing include an assessment of possible medical
impairment and checking the suspect's pupil size."'' Nystagmus may
be due to causes other than alcohol.' 62 The officer did not check the
size of the appellant's pupils. 163 There is no evidence that the officer
screened for any factors affecting the defendant's performance on the
HGN test."6 Therefore, Justice Baird maintained, the officer did not
properly administer HGN testing on the occasion m question 6 5 and
the evidence failed the third prong of the Kelly test.' 6 6
As a result, Justice Baird concluded HGN should be admissible as
circumstances indicating intoxication "only after the parties have had
the opportunity to present evidence both for and against HGN testing
and the trial
judge has had the opportunity to rule on the
67
evidence.'
V.

PROBLEMS WITH TAKING JUDICIAL NOTICE OF

HGN

A. Causes of HGN
There are many causes of HGN unrelated to alcohol. Drugs causing HGN include barbiturates, antihistamines, phencyclidine, other
156. Emerson, 880 S.W.2d at 775 (Baird, J., dissenting) (citing Chapa, 729 S.W.2d at
728).
157. Id. (Baird, J., dissenting) (citing Chapa, 729 S.W.2d at 728 n.3, and Kelly v.
State, 824 S.W.2d 568, 573 (Tex. Crim. App. 1992)).
158. Id. (Baird, J., dissenting).
159. Id. at 776 (Baird, J., dissenting).
160. Id. (Baird, J., dissenting).
161. Id. (Baird, J., dissenting) (citing DWI DETECTION AND STANDARDIZED FIELD
SOBRIETY TESTING, supra note 119, at VIII-2).
162. Id. (Baird, J., dissenting) (citing DWI DETECTION AND STANDARDIZED FIELD
SOBRIETY TESTING, supra note 119, at VIII-5).

163. Id. (Baird, J., dissenting).
164. Id. (Baird, J., dissenting).
165. Id. at 777 (Baird, J., dissenting).
166. Id. at 776-77 (Baird, J., dissenting) (citing Kelly v. State, 824 S.W.2d 568, 573
(Tex. Crim. App. 1992)).
167. Id. at 777 (Baird, J., dissenting) (citing Kelly, 824 S.W.2d at 573).
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depressants and anti-convulsants, and common substances such as caffeine, nicotine, and aspirin."' These drugs may result in HGN readings that falsely indicate alcohol intoxication.1 69 Moreover, studies
170
indicate numerous physiological problems may cause nystagmus.
These physiological problems may include brain damage, influenza,
streptococcus infections, vertigo, measles, hypertension, hypotension,
arteriosclerosis, muscular dystrophy, multiple sclerosis, brain hemorrhage, epilepsy, psychogenic disorders, syphilis, Korsakoff's syndrome,
motion sickness, sunstroke, inner ear problems, and changes in atmospheric pressure. 7' Eye problems causing HGN may include congenitally poor vision due to, bilateral amblyopia, eyestrain, eye muscle
fatigue, glaucoma, and hard contact lenses. 172 The NHTSA manual
recommends having subjects remove all corrective lenses, especially
hard contacts. 173 The manual also notes, "[n]ystagmus may be due to
causes other than alcohol in three or four percent of the population. ' 174 The notation merely lists "seizure medications,
barbiturates, and other depressants" among
phencyclidine 1(PCP),
75
"other causes."'

These numerous causes of HGN suggest substantially more than
three or four percent of the population exhibit HGN from non-alcohol related causes. In 1990, the United States population was 248.71
million people.176 In that same. year, 22 million Americans (8.84%)
wore contact lenses. 177 This alone indicates that significantly more
than three or four percent of the U.S. population may have nystagmus
unrelated to alcohol.
One commentator maintains "[s]ome 50 to 60 percent of all individuals exhibit gaze nystagmus indistinguishable from alcohol gaze nystagmus if they deviate their eyes more than 40* to the side.' 78 The
NHTSA test requires a subject to deviate his or her eyes forty-five
degrees to the side.' 79 This indicates the NHTSA test should result in
a greater number of false positives.' 80 Thus, fifty to sixty percent of all
168.

TAYLOR,

supra note 27, at 498.

169. Id.

170. Id. at 498-99.
171. Id.
172. Id. at 499.

173.

IMPROVED SOBRIETY TESTING,

supra note 6, at 3.

174. Id. at 3 (emphasis added).
175. Id.

176. U.S. BUREAU OF THE CENSUS,
1991, at 20 (111th ed. 1991).

STATISTICAL ABSTRACT OF THE UNITED

STATES:

177. Janet Nelson, Contact Lenses Give Better View, N.Y. TIMES, June 25, 1990, § C,

at 12.
178. Pangman, Horizontal Gaze Nystagmus: The New Drunk Driving Alchemy,

supra note 25, at 6 (citing JOSEPH

U. TOGLIA, ELECTRONYSTAGMOGRAPHY: TECHNICAL ASPECTS AND ATLAS (1976)).
179. IMPROVED SOBRIETY TESTING, supra note 6, at 2-3.

180. Pangman, Horizontal Gaze Nystagmus: The New Drunk Driving Alchemy,
supra note 25, at 6.

Published by Texas A&M Law Scholarship, 2022

15

Texas Wesleyan Law Review, Vol. 2 [2022], Iss. 2, Art. 6

TEXAS WESLEYAN LAW REVIEW

[Vol. 2

suspects will automatically have two points scored against them with8
out ingesting any alcohol. This is one-half of a failing score of four.1 1
Many commentators dispute the NHTSA's premise that a person
with a 0.10% BAC level displays HGN at a forty-five degree angle. 82
However, other studies indicate not only that the onset of HGN may
appear at angles other than forty-five degrees when the subject has a
BAC of 0.10%, but that HGN may appear at lower BAC levels as
well.' 83 William Pangman points out "one researcher observed HGN
at forty degrees with a BAC level of 0.06%, and the onset of HGN
also appeared at a thirty degree angle with a BAC as low as
0.048%."'1 This difference raises significant questions concerning the
reliability of the HGN test. If nystagmus appears at levels as low as
0.048%, officers may make DWI arrests when suspects are not legally
intoxicated.
Moreover, one study detected incidents of HGN at a lateral gaze of
thirty degrees and concluded that HGN is one of the least sensitive
measures of alcohol intoxication. 85 Another study reports that subjects with a BAC of 0.10% do not exhibit HGN until a lateral gaze of
fifty-one degrees. 86 Conflicting results of independent scientific studies suggest the reliability of HGN in determining BAC is not settled.
B. Judicial Notice
One definition of judicial notice is "[t]he cognizance of certain facts
which judges and jurors may properly take and act upon without
proof, because they already know them."' 87 The Federal Rules of Evidence state, "A judicially noticed fact must be one not subject to reasonable dispute. ' 188 Courts may take judicial notice of facts
capable of immediate and accurate demonstration by resort to easily accessible sources of indisputable accuracy .... It is under this
caption ... that courts have taken judicial notice of the scientific
principals which ... justify the evidentiary use of radar, blood tests
181. IMPROVED SORIETY TESTING., supra note 6, at 3.
182. Stephanie E. Busloff, Can Your Eyes be Used Against You? The Use of the
Horizontal Gaze Nystagmus Test in the Courtroom, 84 J. CRIM. L. & CRIMINOLOGY
203, 211 (1993).
183. Id.
184. Pangman, Horizontal Gaze Nystagmus: The New Drunk Driving Alchemy,
supra note 25, at 7 (citing Gunnar Aschen, Different Types of Alcohol Nystagmus, 140

ACTA OTOL. Supp. 66 (1957) and Gunnar Aschen, PositionalNystagmus in Man During and After Alcohol Intoxication, 17 Q.J. STUDIES ON ALCOHOL 348-405 (1956)).
185. Pangman, Combating the Horizontal Gaze Nystagmus Test, supra note 31 (cit-

ing Yoshio Umeda & Eiji Sakata, Alcohol and the Oculomotor System, 87 ANNUALS
OF OTOL. & RHINO. 392, 397 (1978)).
186. Id. (citing Heikki M. Lehti, The Effect of Blood Alcohol Concentration of the
Onset of Gaze Nystagmus, 13 BLUTALKOHOL 411, 413 (1976)).
187. BLACK'S LAW DICTIONARY 848 (6th ed. 1990).
188. FED. R. EVID. 201(b).

https://scholarship.law.tamu.edu/txwes-lr/vol2/iss2/6
DOI: 10.37419/TWLR.V2.I2.5

16

Russell: Judicial Notice of the Validity of Horizontal Gaze Nystagmus in T

1995]

HORIZONTAL GAZE NYSTAGMUS

for intoxication and non-paternity, handwriting and typewriter identification, and ballistics.1a 9
It was under this caption that the Texas Court of Criminal Appeals
took judicial notice of the reliability of the theory of HGN testing and
its technique. 190
In Emerson, the Texas Court of Criminal Appeals stated courts
must take care in exercising judicial notice and they should resolve
every reasonable doubt in the negative. 191 The Emerson court correctly concluded that the consumption of alcohol has a cognizable effect on human eye movement.' 92 However, numerous other causes of
HGN and differing opinions of scientists and commentators raise reasonable doubts about HGN's proclaimed reliability. 193 These reasonable doubts exist outside the courtroom. Thus, courts should permit
juries to hear scientific evidence concerning HGN's reliability inside
the courtroom.
Texas Rule of Criminal Evidence 201 deals with judicial notice of
adjudicative facts. 194 The rule provides an opportunity to be heard
"as to the propriety of taking judicial notice . .. "'a9 The rule also
provides in criminal matters, "[t]he court shall instruct the jury that it
may, but is not required to, accept as conclusive any fact judicially
noticed."' 96 However, Rule 201 governs only adjudicative facts, not
legislative facts. If a judicially noticed fact is legislative, the right to a
hearing under Rule 201(e), and to a jury instruction under Rule
201(g) do not apply.' 97 Furthermore, whether or not judicial notice is
189. MCCORMICK, supra note 6, at 554.
190. Emerson v. State, 880 S.W.2d 759, 769 (Tex. Crim. App. 1994).
191. Id. at 774 (quoting Bland v. State, 59 S.W. 1119, 1120 (Tex.Crim. App. 1900)).
192. Id. at 768.
193. See, e.g., IMPROVED SOBRIETY TESTING, supra note 6, at 3 (stating
"[n]ystagmus may be due to causes other than alcohol in three or four percent of the
population"); 4 AM. JUR. 3D, supra note 7, § 7 (stating "[it is clear that the reliability
of the [HGN] test is not a settled proposition within the scientific community"); id. at
§ 8 (stating scientific researchers dispute findings of NHTSA and conclude "use of
[HGN] to predict a person's blood alcohol level does not appear to be warranted.");
TAYLOR, supra note 27, at 498-99 (listing numerous drugs, physiological problems
and environmental conditions which can induce the same response to HGN testing as
alcohol); JOSEPH U. TOGLIA, ELECrRONYSTAGMOGRAPHY 29-38 (1976) (discussing
factors other than alcohol which produce nystagmus); Heikki M. Lehti, The Effect of
Blood Alcohol Concentration on the Onset of Gaze Nystagmus, 13 BLUTALKOHOL
411, 413 (1976) (finding forty-five degree angle of onset HGN falls short of .10 BAG);
Yoshio Umeda & Eiji Sakata, Alcohol and the Oculomotor System, 87 ANNUALS OF
OTOL. & RHINO. 392, 394, 397 (1978) (concluding HGN test was least precise indicator of influence of alcohol on eye movement among the four tests evaluated); Busloff,
supra note 182, at 211 (questioning reliability of HGN testing).
194. TEX. R. CRIM. EVID. 201(a).
195. Id. 201(e).
196. Id. 201(g).
197. Olin G. Wellborn, III, Judicial Notice Under Article II of the Texas Rules of
Evidence, 19 ST. MARY'S L.J. 1, 11 (1987) (citing FED. R. EVID. 201 advisory committee's notes).
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conclusive in criminal cases is an unresolved issue. 98 However, a recent Sixth Circuit Court case noted
"in criminal cases, the parties may
1 99
contest facts judicially noticed. 1
Logically, jurors can easily understand the correlation between
BAC and poor coordination as demonstrated in the one-leg stand test
or the walk-and-turn test. However, jurors probably will not understand the correlation between BAC and gaze nystagmus without some
kind of scientific interpretation. But the Emerson court relieved the
proponent of HGN of the burden to produce evidence on this issue by
taking judicial notice of the reliability of HGN.2 °° This is inconsistent
with the criteria set forth in Kelly v. State.20 1 Courts must determine if
novel scientific evidence is reliable before admitting it.20 2 To be reliable, a theory and its application techniques must be valid, and applied
properly.20 3 Furthermore, a proponent has the burden of proving the
evidence satisfies the three criteria. 204 As Justice Baird pointed out,
"it is inappropriate to use judicial notice to satisfy the State's burden
of proof."2 05 However, the Emerson court took judicial notice of the
theory and technique of HGN,2 °6 thereby relieving the proponent of
HGN from proving a substantial portion of the Kelly criteria.20 7 Currently, under Emerson, all a proponent must prove is whether the tester properly applied the technique. In light of this fact, and the many
other causes of HGN, as well as the differences within the scientific
community regarding HGN's accuracy, the court stretched judicial notice to the outer limits of its meaning.
C. The Subjectivity of the HGN Test
The HGN test is a subjective test. According to the NHTSA, estimating whether the angle of onset is less than forty-five degrees is
crucial in estimating BAC.2 °8 If the angle of onset occurs before a
forty-five degree angle, an officer is to score one point for each eye
against the suspect.20 9 The NHTSA manual sets forth this procedure
198. See

CHRISTOPHER

B.

MUELLER & LAIRD

C.

KIRKPATRICK, EVIDENCE

§ 2.9

(1995).
199. U.S. v. Garland, 991 F.2d 328, 333 (1993).
200. Emerson v. State, 880 S.W.2d 759, 773 (Tex. Crim. App. 1994) (Baird, J.,

dissenting).
201.
202.
203.
204.

Kelly v. State, 824 S.W.2d 568, 572 (Tex. Crim. App. 1992).
Id.
Id. at 573.
Id.

205. Emerson, 880 S.W.2d at 774 (Baird, J., dissenting) (quoting Johnson v. State,
269 S.W.2d 393, 394 (Tex. Crim. App. 1954)).

206. Id. at 769.
207. Id. (Clinton J. dissenting) (citing Kelly v. State, 824 S.W.2d 568, 574-75, 574 n.1
(Tex. Crim. App. 1992) (Clinton, J., concurring)); id. at 773, 776 (Baird, J., dissenting)
(citing Kelly, 824 S.W.2d at 573).
208. IMPROVED SOBRIETY TESTING, supra note 6, at 2.
209. Id. at 3.

https://scholarship.law.tamu.edu/txwes-lr/vol2/iss2/6
DOI: 10.37419/TWLR.V2.I2.5

18

Russell: Judicial Notice of the Validity of Horizontal Gaze Nystagmus in T

19951

HORIZONTAL GAZE NYSTAGMUS

in detail.2 1 ' It directs testers to use an eight-inch square template to
measure the forty-five degree angle.2"' It further advises testers to try
the test on four or five people, practice without the device, and check
themselves for accuracy once a month. 1 2 Generally, however, testers
use no measuring device in the field to determine the angle of onset. 213 How can anyone accurately estimate a forty-five degree angle
without a measuring instrument? Moreover, how can a police officer,
in the field at night, with flashing red lights and street distractions,
accurately estimate a forty-five degree angle? There is no verifiable
record of the HGN test. It is wholly subjective and officers make little
more than a guess as to what angle the eye starts jerking. 1 4
In 1983, Texas enacted legislation requiring counties with populations of 25,000 or more to provide video equipment to videotape individuals arrested for DWI.215 By viewing this videotape, a jury may
observe the arresting officer's administration of the test as well as the
arrested person's performance on the test. Thus, a jury may see for
itself whether the arrested person appears intoxicated or sober. There
is another problem, however. The HGN test is not amenable to clear
videotape reproduction because of the subtle indicators it uses to assess intoxication. Logic dictates that arresting officers will normally
administer HGN only in the field. Consequently, a jury cannot view a
videotape and see for itself at what angle the onset of nystagmus occurs. Neither can a jury see whether a police officer pre-screened for
the many other causes of nystagmus, or asked whether the suspect
wore contact lenses. A jury may never know whether the officer administered the HGN test correctly because there is no verifiable record. Today, only the subjective determination of a police officer
evaluates the results of an HGN test.
VI.

CONCLUSION

Professionals agree a verifiable correlation exists between BAC and
nystagmus. However, no verifiable record exists as to the administration of the HGN test. Police subjectively determine the results. Various studies indicate scientists disagree whether the HGN test is a
reliable indicator of BAC. Therefore, in light of these facts, no court
210. Id. at 2-3.
211. Id. at 2, 9.
212. Id. at 2.

213. Id. at 2-3.
214. Leavitt, supra note 28, at 17.
215. Gruber v. State, 812 S.W.2d 368, 371 (Tex. App.-Corpus Christi 1991, writ
ref'd) (citing TEX. REV. CIv. STAT. ANN. art. 67011-1, § 24(a) (West 1991) (repealed

1995)). Although the Texas Legislature repealed the statute in 1995, videotaping reportedly remains a common practice in Texas municipalities.
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should take judicial notice of the theory underlying the HGN test or
its techniques based solely on the testimony of trained police officers.
James Rick Russell
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